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RO82 or he character sold-

/ sAmN a supply businesa and
, not to transact busi-
* aAtipulated period with-~

2 ation trmwting a. s.tmile.r
pl busj.nas, and desires to cease the

Ty of Ahet particular part of its
darrled on with such equipment
83X properties. As s part of the
contract, n order to secure the purchaser
in the ascquisition of its pood will, ete.,
it agrees not to transact business of the
character sold for a atipulated period with-
in a specified territory. X desire to sub-
mit to you for your advice the guestion of
whether or not such contract is in violation
of the Anti-trust Laws of the State of Toxas,"

t

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPAHTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRaT apniow--—
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"A ’tnst"_is a combination of capita.l

skill or aets by two or more persons, ff[ms, o
© gorporations:or assoclations of persons, or:

either two: or:more of them. ror an;; or al]. or

the folloving’ pumoses: . -

" "Lﬁf(« =0 :- U I

_ 1.5 TS omto "o vhioh may tend ‘to create .
" Or _carry.out _trade or commerce
“or aids. twcomeroe, or :U.'L the. preparation. of

. any produe¥ifor market or.transportation;’or. to

" ereate or-ea ‘out restrictions In the free
pursuit of_ 18iness authonized or nermi_fted'
I Eho Iavt Tiﬂia State, ;

R , . b
#a, ‘Zmﬂx na.:lntam, mcrease or: reduce
‘!:he price of" nerchand:lao, produce, or commodities, .
“or the cost'of insurance, or of the preparation
§ of any prodnot :or mz-ket or- transportation. _

PR

-

R "3. g ;grevent or 1essen competitlon 4n the
" manpnfaoture; making, transporation, sale or pur-
. chase of merchandise, produce OF commodlties, oOr
the business of insuranee,. or to prevent or lessen

competition in‘ aids -to commerce, or in the prepara-
tion of any pmﬁet for. mrket‘ or transporfaﬁon. '

'y, '.!o Fi% or ma.intain a.ny standam or figure
vhereby the price of any article or commodity of
merchandise; produce or commerce, or the cost of
transportation, or insarance, or the preparation
of any product for market or transportation, shall
be in any manner afrected, controlled or eata.b-
.lished, _ .

oo

5. "I.'O‘Inake-' ‘anter 1nto maintain, execute
or carry out any contract obligation or agreement
by which the parties thsereto bind, or have bound,
themselves not to sell, dispose o transport or
to prepare for marcet or tranaportaﬁf on a.ng article
or commodlty, or to make any contract o SUrence
.8t & price belov & common stendard or figures, or
by vhich they shall agree, in any manner, to keep
the price of such article or commodity, or charge
for transportation or 1nanra.nce s Or the cost of
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the preparation of any product for market or trans-
° portation, at a fixed or graded figure, or by which -
‘they shall, in any manner, affect or maintaln the
price of any commodity or article, or the cost of
transportation or insurance, or the cost of the
" preparation of any product for market or transpor-
tation, between them or themselves and others, to
Preclude a free and unrestricted competition among
themselves or others in the sale of transportation
of eny such article or commodity or business of
transportation or insurence, or the preparation
of ag{ product for market or transportation, or
by which they.shall:agree to pool, combine or unite
any ingterest they may have in connection with the
sele or purchase of any article or commodity, or
" charge for transportation or insurance, or charge
‘for the preperation.of any product for market or
transportation, whereby ita price or auch charge
might be 1n any'manner afrected.

: . mg. To regulate, fix op 11m1t'ths output of

: any article or commodity which may be mesnufactured,
mined, produced or sold, or the smount orf 1nsuranca
which may be undertaken or the amount of work that
may be done in the preparation of any product for
market or: transportation._ .

. 7; To abstain from engaging in or continun-
ing business, or from the purchase or sale of mer-
chandise, produce or commodltiea partially or en-
tirely within this Stata, or. any‘portion thereof."
{Underscoring uurd}’ .

'We have undarlined those seotions of Article 7ha6,
which appear to be In anyway applicable to the stated facts.
From our study . of your fuestion, if appears thet the decisions
in civil suits are conclusive that Article 7426, supra, does
not apply to the sale of the business and the good will thereof,
accompanied by an obligation on the part of & seller not to resume
business for 2 limited time a2t a specified place, wvhere the pur-
chaser 1s a single person, firm, corporstion or associatiocn. <The
Teading case by the Texas Supreme Gourt on this question 1s the
case of Gates v. Hooper, 90 Tex. 5063, 39 S. W. 1079, and it is
treated as the leading case by many courts and text writers for
the principle that there ,can be no "combination? “unless two or
more unite or aseoclate "capital, skill, or acts” for one of the
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prohibited pnrpeus, and tha.t a restriction 1mposed by a single— .

vendee is to be: -treated as.lawful and therefore enforceable by
the oquita'ble am of the lav, deapite the ant!.-trnst atatutca.

J‘uatico Demna.n, lrriting for the Snpreme Ccm.rt in Gates
v.- Eooper, BUPTR,) BAYEL -y
LA St . n.t'h-..., . - .
s ", 8 'fv In order to eonstitute & t.ruat:,
- £ within.the .meaning of.the. statute, there mmst .
;. be a 'combination of capital, skill or acts by
#i. two or more.): .. 'conblmtion, ‘as here used,
"y ‘means unionior sssoclatiom.:’ If there be no.
v 'union opr'asseciation by two or more.of their.
i, ,;-.'.'ca.pital,..akill oy aots,' there can be-no:;'com—

3 YI.'\ ,'-:

o, TN

. bination,' and hence no: ‘trust.'. When ve con-
‘aider the purpose for which the ‘combination®t

" maat be formed, to come-within the statute, -

- the essential meaning of. the word ‘combination,’'
'/ and the fact:that a punishment is prescribed '
- for each day-that the trust continues in exist-

. '-I.":é"ance, we- are led to the conclusion that the .

, union or association of ‘'capital, skill or acts!
! .':-3:; ‘dencunced. 1s.vhere the parties. in the particular
i 5 CASO designed. the iinited. co-operation of such
.+ agencies,.wvhich might bhave been otherwise. 1nde-

7 pendent and.competing, for:the accomplishment
. .of one or more of such purposes. In the case
sta‘bad in ‘the petition there is no ‘combina-~
‘tion.' The plaintiff Bought defendant's goods,
. together with the good will of his business,
" " both of which were subjects of purchase.and

. aale; and, in order to render the sale. of the

’ good will' eﬂ'octual, the seller agreoed that

) he would no%,.for one year thereafter, do a

like business in that town. This was but a
kind of covenant or warranty that the pur-

- chaser should have the use and benefit of
such good will during that year; for 1t is
clear that, if the seller -had lmmedlately
engaged in’a 1like business at the same place,
the purchaser would have had no benefit there-

from. By this transactlion neither the cepltal,
'akill, nor acts of the parties werse brought
into any kind of union, association, or co-
operative action. * * %,
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Reference to Sheppard‘'s Southwestern Reporter Cita-
tions shows the Gates v. Hooper case to have been listed as au-
thority in no less than forty-four oivil cases to and including
the pronouncement in Houston Credit Sales Co. v. English, Tex.
Civ. App., 139 3. W. {2a) 163. ¥No effort on the part of any
court to overrule (Oates v. Hooper has been found, though ve
have made exhsustive aeareh. :

In the case oﬂ Conmer v. Burton—Lingo Co., 24 Tex. Civ.
App. 251, 58 8. W, 969, the court writing upon a related ques-
tion, had the folloving to say: -

_ "The a.nt:!.—trust- law does not apply to

the sale of a buainess and the good will there-
. of, accompanied by an obligation on the part
-0f the seller not to resume basiness for a

limited time at a specified place, vhere the

purchaser is & single person.or firm. GQGates

v. Hooper (Tex. Sup.) 39 8. W, 1079; Erwvin v.

Ea's'den (Tex. Civ. App. ) 43 8. W. 611, # # a"

For additional authorities see La.ngaver v. United Ad-
vertising Corporation, 258 3. W. 856; Malakoff Gin Co., v. Rid-
dlesberger, 133 8. .W. 519; Ibid, Sup. Ct., 192 3., W. 5305 Linen
Service Corporation v. Myers, 128 S. W. (2d4) 850; State v. Racine
sattley Co., 134 8. W. 400, and my others grouped in 28 Toxas
Digest 220-222.

Article 7#27, Revised Giv:ll Statutes of Texas, 1925,
provides in partr - 7 7
*° "z ponopoly is & combina.tion or_consolida-
tion of twWwo or more corporations when eifected
in either of the followingmethods:

ity ;
LI 2

"2, V¥here any corporation-acquires the -
shares or certificates of stock or bonds, fran-
chise or other rights, or the physlcal preperties
or any part thereof, of any other corporation or
corporations, for the purpose of preventing or
lessening, or where the effect of such acquisi-
tion tends to affect or lessen competition, wheth-
er such scquisition is accomplished directly or



ST o : . ) } X
S o . - 732
ok o P - . . ) . - .

. _4.». L . . : . )

Honorable Marviq n- Brown, :;.-., Page 6 o coa Lw

v? S ew Y
- R

\

-through thza Matrumentality or tmsteea or 1 L TR
othervise.® : (Undersooring ours)e. . . . W
's'-“' .. ;_J.:_' ’ ' : .
: Althonglx our appellate courts have never paased upon
a contract similar to the one referred to in your letter, it 1s
our opinion that-it was not. the intaention of the Legislature,.
in enacting Article 7427,. supra,. to make it apply to such a
contract. To violate said Article 7327, there must bs & com--
bipation or consclidation of tweo or more corporations, BnEar
the facta as submitted Dy you, there 1s no evidence of either
a combination or-a censolidation.. Thisa contract is nothing . = .
more than a contract of sale: ofithe equipment and physical prop~ .
erties used In:tha transaction of a particuvlar part or phase of
the supply busiliness. Ancillary to the sale of this equipment:
and physical properties, the seller,  in order to secure the pur-—
chaser in the acquisition: of its good will, agrees not to engage -
-in that particular-phase of the supply 'bua.tness for a stipu}.atad
period. PR Sty _ ; : . -

i From.G*Ruling Cass Lav, p. 790, B 195,. ‘bm quote &8 4
followss . _ . | o

&

-—

o "Fron the teata \laid dovn for datamj.n_tng- :
-the validity of such an agreement; it seems to
7 follow that no conventionsal restraint of trade
.can be enforced, unleas the covenant embodying
.1t is merely-anocillary to the main purpose of .
. . & lawful -eontract, and necessary to proteckt
" the covenantee in the enjoyment of the legiti- .
-mate fruits of the contract, or to protect him
‘from the dangers of an unjust use of those --
-, frults by the other party. This statement of
" the rule implies that the- contract mist be one:
in which there ls e main purpose, to whioh the
covenent in. reatraint or trade 1s morely anci-
llary. * ., ; ,

' The restrictivo agrosment contained in the instant con-
tra.ct belng merely ancillary to the main purpose of the contract,
to-—wit' the sale of the equipment and physlcal propertles used
in connection with the transaction of & particular part or phase
of the mupply business, and necessary to protect the purchaser in
the enjoyment of -the legltimste frults of the contract, is not,
in our opinion, a violation of sald Article 7427, supra.

- There ha.ve been. re}.at vel ases Zefore o pellate
courts construing the oriminai i °V‘I3 ons °¥ tRE°a 281088
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statutes of this Btate. Although the genaral langnage employedr
in the Revised (Oivil Statutes is the same as that used in the
Penal Code, and Article 7426, supra, 1s in exactly the same
lenguege as Article 1632: of the Penel Code, and Article Th2T,
supra, is in exactly the same language as Article 1633 of the

Penal Code, they vere enacted by the Legislature as separate
h‘i_l'_l_gi and the snactment appearing in the Civil Code become s

B e ey Sl waew b S L W H L

part of the statutory law of'thia State at a subsequent time.
See 8tate v. Standard 041 Co., 130 Tex,. 31}, 107 3 V.. (2d),. ,
550, reversing Giv. App., 82 3. W. (2a) 02 A

It will bc recalled that the proviaions of the Pensl
Code recently withstood a most aggressive attack leveled at the
constitutionality thereof. In an able and elaborate opinion by
the late Judge Christian of the Commisslon of the Court of Crim-
inel Appesls this law was upheld, See Ex parte Tigner {Cr. App.)
132 8. W. {2d4) 885. ‘A motion for rehearing was filed, but was
overruled; whereupon, the case was appealed to the Supreme Court
of the United States and finslly affirmed, Tigner v, State of
Texas, 60 Sup. Ct. 879, 83 L. Ed. 756. Mr. Justice Frankfurter
delivered the opinion of the Supreme Court asnd specifically over-
ruled the case of Connolly v. Union Sewer Pipe Co., 184 U, 8,
540, 46 L, Bd. 659, 22 Sup. Ct. 431, long relied upon as making
the penal proviizions of our anti—trust ‘laws inoperative.

' As to vhether the Court of Criminal Appeals would fol-
low the Civil Courts on a state of facts slmilar to those in-
volved in the Gates v, Hooper case, supra, it 1s not the pre-
rogative of this department to anticipate or forecast such con~
tingency. This is a field reserved exclusively for the Court
of Criminal Appeals; however, in thilis conneetlon, we point out
the fact that while neither the Supreme Cowrt and the various
courts of Civil Appesals on the one hand, nor the Court of Crim-
inal Appeals on the other is in sny manner sebordinate one to
the other, it appears that respect will always be glven to the
decision of the Court which gives the first interpretatlion to
language of a statute of such nature that it might be properly
construed by either Court. 8Sse 1l Tex, Jur, 853; Redman v.
State, 67 Tex. Gr. R. 374, 149 8. W. 6703 Ex parte Mussett, 72
Tex, Cr. R, 487, 162 3, W. Bli6; Lossing v. Bughes, Tex. Civ.
App. 24% 8. W. 556, 561.

Wa therefors respectfully advise you that 1t 1s our
opinion that the contract as outlined in your opinion request
1s not a violation of the provisions of the anti-frust laws of
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the Sta.te of ‘!exas-
Tmsting that the fcragoing fully ansvers your 1nqu1ry,

Ve are

' Ve'r.-y truly yours
ATTORNEY. ORNERAL OF TEXAS

e D.» Burle Davisa
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